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i, Da^d W. JOHNSON, PhX>., declare asj 



mdLAMlION tJNMR 37 C.F.R. § 1.132 



fello\srs: 



1 . Cal/West Seeds ("CalAVest") is the assignor of each of the U.S . Patent Application 
referfeiiiced in Appendix A {^e CalAVest ei^ppliGatioiis")^ I jsim the Assistant Director of Research for 
Cal/West. The Cal/West applications referenced in Appendi?c A have thp same specification. 



2. I am a named co'inventorpfea^ of the Cal/West applications. I am famihaf with 

the specification, tie pending claims, and fee prosecution file histoiies of the Cal/West applications. 

I 

3 . I have read and understand the Final Office Action issued in application no. 
10/698,424 ("the '424 application") dated September 12, 2011. Claims 2-4, 6-19, 30 and 31 stand 
rejected under 35 USC § 1 12, first paragraph, as allegedly failing to comply with the written 
description requirement. More specifically, the Office Action alleges that (1) the specification has 
not identified which conserved germplasm is associated with the faster recovery after spring green-- 
up or after hai-vest trait; (2) a representative number of species of plants witli tlie claimed 
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characteristics has not been shown; and (3) the specification has not identified which conserved 
gennplasm is associated with the more erect stems at late bloom trait (i.e., standability). 

4. I have read and understand the Final Office Action issued in the application no. 
1 1/925,041 ("the '041 application") dated August 11, 2011. Claims 1-14 and 17 stand rejected 
under 35 USC § 1 12, first paragraph, as allegedly failing to comply with ttie written description 
requirement. More specifically^ the Office Action alleges tliat (1) tlije speeiflcation has not identified 
which conserved germplasm is associated with the high standability trait; and (2) a representative 
number of species of plants with the; claimed characteristics; has not been shown. Claims ll^ 13 and 
14 remain rejected under 35 USC § 102(b) as allegedly being anticipated by Barnes et al (USDA 
Tech Bull 1571, 1991), Claims I-IO remain rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims I and 1 of U.S. Patent No. 7,288,698, 

5. I have read and understand the Final Office Action issued in the application no. 

1 1/925,046 ('the '046 apphcation") dated February 25, 201 1 . A Notice o f Appeal was lUcd on June 
15, 201 1 in the '046 application. Claims 1-8 and 1 1 stand rejected under 35 \JSC § 1 1 2. litst 
paragraph, as allegedly failing to comply with the vratten description requirement. More 
specifically, Uie Office Action alleges that (1) the specification has not identified which conserved 
gennplasm is associated with the faster recovery after spring greeiirup or after harvest trait; and (2) a 
representative number of species of plants with the claimed characteristics has not been shown. 

6. The presently amended pending claims in tt»e *424 appUcation are directed to 
Medimgosativa alfalfa varieties havitig about 8% or greater recovery after spring green-^up or after 
harvest coupled with having aibput 15% or greater more erect stems at late bloom when compared to 
specific commercial check varieties grown under the smne field grovsdng conditions, wherein such 
checks were among the best commercial check varieties available at time of the present invention, 
and wherein the claimed Meclicago sativa alfalfa varieties comprise 'French' type alfalfa germplasm 
and elite alfalfa germplasm adapted to North America. The '424 application provides adequate and 
detailed written descriptions of the claimed alfalfa varieties by providing a representative number of 
examples, i.e., at least three very different and distinct Medicago sativa alfalfa varieties ('CW 
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95026', 'CW 83021', and 'CW 85029'), which exemplify the invention and meet the limitations of 
the claims. Fiirthennore, the '424 application provides standard breeding methodologies well known 
to those skilled in the ai1 and deposited germplasm which ean be utilized ibr developing furljier 
alfalfa varieties which meet the limitations of the claims, 

1. The presently amended pending claims in the ^04 V applieatioii ace directed to 
Medieago sativa sMalfa. varieties having about 15% or greater moj^ erect stems at late bloom when 
compared to specific commercial check varieties grown under the same field growing conditions, 
wherein such checks were among the best commercial check varieties available at time of the 
present invention; wherein the MecUcago sativa alfalfa varieties comprise 'Fr^ndb.' type alfalfa 
geimplasm and elite alfalfa gemiplasm adapted to North America; and wherein the Medicago sativa 
alfalfa varieties h;u'c an "R" oi- "IIR" level of rc.si.';tance rating against one or more di.scascs selected 
from the group consisting of bacterial wilt, ph>4ophthora root rot and verticillimn wilt. The '041 
application provides adequate and detailed written descriptions of the claimed alfalfa varieties^ by 
providing a representative number of examples, i.e., at least three very ditferent and distinct 
Medicaga satfm ^Mfa varieties ('CW 95026', 'CW 83021', and 'CW 85029'), which exemplify the 
inyentipn and meet the limitatipns of the elEwms, Furtheimorej the '041 application proyictes 
standard breeding methodologies well fcuovm to those ski lied iii the art and d^osited gemxf liasm for 
developing fliriher alfalfa varieties which meet the limitations of tiie cMms> 

8. The presMtly amended pending claims in the '046 application are directed to 
Mediiaag&satim alfalfa varieties having about 8% or greater faster recoveiy after spring green-up or 
0m harvest compared to specific commercial check varieties grown tmder the same field growing 
conditions, wherein such checks were among the best commercial check varieties available at time 
of the present invention; wherein the Medicago sativa alfalfa varieties comprise 'French' type alfalfa 
germplasm and elite alfalfa germplasra adapted to North America. The '046 application provides 
adequate and detailed written descriptions of the claimed alfalfa varieties, by providing a 
representative number of examples, i.e., at least four very different and distinct Medicago sativa 
alfalfa varieties ('CW 95026', 'CW 75046', 'CW 83021', and 'CW 85029'), which exempHfy tiie 
invention and meet the limitations of the claims. Furthermore, the '046 application provides 
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standard breeding methodologies well known to those skilled in the art and deposited gerraplasm for 
developing further alfalfa varieties which meet the limitations of the claims. 

9, Elite alfalfa varieties adapted to North America are well known to one skilled in the 
art ofalfalfa breeding. A list of irfipreseiitalive Nsfth Atoeri^ as well as additiotial 

detailed alfalfa geiietie and vaiiety date is ptiblished by Mottb AjnericaDOi Alfalfa toprovement 
Conference (NAAIC) flittp://www.naa[c.org^varietvapsA . 




10. 1 have created a;t least 3S addilioiial Medicago smim alfalfa varietips having ihe 
claimed phendtypes > i.e., 8% or gfeatee teeevery after spring greea-up or afteir hamst and/or 15% or 
greater more erect stems at late bloom, when compai-ed to specific commercial ebeck vaiieties grown 
under the same field growing conditions. Data from alfalfa vaiiety trials from 2002 to 2010 
conducted at West Salem, Wisconsin is provided in Exhibit I below. Each of these 3B M&dicago 
saliva alfalfa varieties has 'FrenGh' type ialMfa germplam 2}d elite alMfa germfdaiSM^a to 
North America. 

1 1. 'Wintei-Gold', 'HybriForce 400' and/or 'WL319HQ' were included as check varieties 
ineachof the alfalfa variety trials mentioned in; paragraph no. lOabove. Alfalfa varieties were 
seeded in April or May of die first year, and the standability and recovery of all varieties were 
measured in the following year. The methods of rating and calculating standability and recovery 
were the same as those described in the Gal/West applications awd all varieties were at similar 
growth stages when the data was collected. As shown in Esdiibit I, each of the additional Medicago 
sativa alfalfa varieties has about 15% or greater more^ erect stems at late bloom coupled with about 
8% or greater faster recovery after spring greeurup or after harvest when compared to each of the 
commercial check varieties 'WinterGold', 'HybriFOrce 4<)0' ajjd'or 'WL319HQ'. 

12. Out of the 38distinct additional Medicago sativa alfalfa varieties referenced in 
paragraph nos. 10 and 11 above, 21varietics, i.e, 'CW 15033', 'CW 25038', 'CW 25039', 'CW 
15030', 'CW 25111', 'CW 35107', 'CW 045007', 'CW 04.5036', 'CW 045037', 'CW 045038', 'CW 
055006', 'CW 055031', 'CW 063012', ^CW 064013', 'CW 065014', 'CW 075007', 'CW 075029', 
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'CW 075030', 'CW 075031 'CW 075032', and 'CW 084038\ were created by following the same 
breeding procedures as set forth in the Cal/West applications. Therefore, these 21 additional 
varieties were created from, the 'French' type alfalfa gennplasm and the elite alfalfa germplasni 
adapted to. North America using tiie same breeding methods as were used to create the exemplified 



limitations of pending iaadependent claims 15 and 3 Q in the '424 applica^ on; independent claim 1 in 
the '041 application; and independent claim 1 in the '046 application. 

13, Gut of the 3 8 distmct Medimgo sativa alfalfa varieties referenced, in paragraph 10 
above, 17varieties, i.e., 'CW 15041% 'CW 055032', 'CW 055035', 'CW 065015', 'CW 065035', 
'CW 065038', 'CW 065041', 'CW 075028,'CW 085029', 'CW 095007', 'CW 095029', 'CW 
095030', 'CW 095031', 'CW 095032', 'CW 095033', 'CW 095034', and 'CW 095035', were 
created by utih/.ing the cxcmpHficd varieties referenced in paragraph nos. 6, 7, and 8 above as parent 
lines. Each of these 17 varieties meets the limitations of pending independent claims 15 and 30 in 
tlie '424 application; independent claim 1 in tire '041 application; and independent claim 1 in the 
'046 application. 

14. I fiirther declare tiiat iscll staiments made herein of my own knowledge are tme, and: 
that all statemgnfei on infeisnalion a^d belief are believed to bet true; and futther that these 
statements were made Wilh. (he knowledge that willful false statements and the like so made are 
pmiishable by jfine or impi-jteonment^ or \so% under Secti on 1001 of Title 1 8 of the United States 
Code, and that such willful Mse s,tatements may jeopardize the validity of the Cal/Wesf applications 
or any patents issuing tiiareon. 

Respectfully submitted. 



varieties referenced m paragraph nos. 6, 7, and 8 above. Each of these 21 yafieties meets the 
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